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COMMENTS OF PAGEMART WIRELESS, INC.

PageMart Wireless, Inc. (npageMartn), by its attorneys, hereby submits

its Comments in response to the Commission's public notice in the above-captioned

proceeding. !!

PageMart is an innovative paging company that provides low-cost,

nationwide services. PageMart subscribes to 800 and 888 numbers through contracts

with interexchange carriers (nIXCs") and provides these numbers to its customers; the

customer may then be paged without the calling party's incurring a long distance toll

charge. As a reseller of IXC services, PageMart is directly affected by the

authorization that the FCC gave to the IXCs to pass on to their customers, including

paging providers, the costs incurred by IXCs for compensating payphone service

providers ("PSPs") for 800/888 number calls.

Pleading Cycle Established for Comment on Remand Issues in the LL
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PageMart participated in the proceedings on reconsideration of the

Commission's original payphone order.?:.' Following the Commission's decision on

reconsideration, 'J.I PageMart -- along with the Personal Communications Industry

Association ("PCIA") and Paging Network, Inc. ("PageNet") -- filed petitions for

review of the Commission's Payphone Orders with the u.s. Court of Appeals for the

District of Columbia Circuit. The Court of Appeals consolidated these and other

petitions for review in its recent decision in Illinois Public Telecommunications Ass'n

v. FCC.11

The court's decision remanded to the Commission certain portions of

the Payphone Orders. The Common Carrier Bureau asked interested parties to

comment on a number of issues resulting from this remand. See note 1 supra.

Below, PageMart respectfully requests that the Commission consider certain factors as

it reevaluates the Payphone Orders on remand.2'

?:.I Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-128, Report and Order, 11 FCC Red. 20451 (1996).

'J.I Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC
Docket No. 96-128, Order on Reconsideration, 11 FCC Rcd. 21233
(1996) (collectively, with the original order, the "Payphone Orders").

~ 117 F.3d 555 (D.C. Cir. 1997).

2/ PageMart supports the motion recently filed by a number of IXCs,
asking the D.C. Circuit to clarify that it did vacate the provisions of the
Payphone Orders imposing an interim compensation plan, and
alternatively asking that, if it did not do so, it should reconsider. See
Motion for Clarification or, Alternatively, for Partial Rehearing of
Cable & Wireless, Inc., the Competitive Telecommunications Ass'n,
Excel Telecommunications, Inc., Frontier Corp., LCI International
Telecom Corp., MCI Telecommunications Corp., Sprint Corp., Telco

(continued... )
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I. The Inability of the IXCs to Block 800 and 888 Calls
Undermines the Premise of a "Carrier Pays" System.

PageMart, PCIA, and PageNet (collectively, the "Paging Petitioners")

focused their brief seeking review of the Payphone Orders on the Commission's

decision to require carriers, rather than callers, to pay PSPs for access code and

subscriber 800/888 calls. Although the court, in its Illinois decision, rejected the

Paging Petitioners' arguments, it did so based on a key factual assumption. In order

to support this portion of the Commission's orders, the court relied upon the fact that

carriers "have some leverage Ito negotiate for lower per-call compensation amounts,'

in that they can block calls from particular payphones charging excessive rates."~

Earlier in the opinion, the Court had found that "the FCC's assumption that the IXCs

have the capacity to Iblock' calls is reasonable. "11 It is clear that the Court

recognized that the ability to block calls is a fundamental premise supporting the

decision to use a "carrier pays" mechanism for its competitive market pricing system.

As it augments the record in this proceeding, the Commission should

not lose sight of the fact that call-blocking technology is integral to the development

of a competitive PSP market based on a "carrier pays" mechanism. As the Paging

Petitioners explained in the D.C. Circuit, the "carrier pays" mechanism will not

~I( •••continued)
Communications Group, Inc., and WorldCom, Inc., No. 96-1394
(D.C. Cir., filed August 19, 1997).

§J 117 F.3d at 567. "Given this explanation, the Commission's conclusion
that a Icarrier pays' compensation system will result in competitive
market pricing of 800 service payphone per-call compensation charges
was not arbitrary and capricious." Id.

11 Id. at 564.
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promote competition in the absence of blocking technology. If the party that is

supposed to incur the cost (the caller) does not have to pay the cost of an 800/888

number call that he or she dials from a payphone, he or she will not consider cost

when initiating a call. If the IXC or the 800/888/888 service subscriber (in cases

where costs are passed through) cannot decline calls, it will have no leverage to

influence the cost of an 800/888 call. There will be no market force limiting the local

toll cost of an 800/888 number call that is initiated at a payphone.

None of the IXCs currently has the technological capacity to provide

8001888 numbers with selective blocking of calls from payphones made to these

numbers. Some IXCs have recognized that they cannot equitably pass through to

paging carriers the costs they incur for PSP compensation until they are able to

provide to these paging carriers an option to block calls from unduly expensive

payphones. Other IXCs, however, have already begun to pass through the costs

resulting from their payphone compensation obligations. Thus, 800/888 number

subscribers, such as paging carriers, are faced with a bevy of new charges that they

may be powerless to influence for the foreseeable future.

The Commission should not mine the record for information regarding

market-based compensation and at the same time ignore the critical fact of blocking

technology. Paging companies compose a large segment of the IXCs' 800/888

number subscribers. As market participants with limited resources, paging companies

cannot afford to make an indefinite amount of payments into a system that -- even if it

may have the potential to become a competitive market at some point in the future -

is far from being a competitive market at the present time.
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II. Retroactive Adjustment Would Be an
Inequitable Solution for Padn& Carriers.

In its Public Notice, the Commission placed the industry on notice that,

"should the equities so dictate, payphone compensation obligations (or the absence of

such obligations) incurred by providers of interexchange services and compensation

levels paid or received under our existing rules pending action on remand may be

subject to retroactive adjustment in order to undo the effects of applying aspects of

the current rules that were identified by the court as potentially arbitrary." By this

statement, the Commission acknowledged that its interim compensation mechanism

may well change, and that some retroactive adjustment may be necessary.

It is unclear why the Commission has chosen the IXCs, and more

specifically their 800/888 number subscribers, to shoulder the burden of this potential

change. If, as is likely on the basis of the Illinois decision and the record before the

Commission, the interim compensation amount is determined to be much lower,

800/888 number subscribers (such as paging companies) may be entitled to a refund

of sums that they have already paid and that were based on the erroneous interim

compensation amounts specified in the Payphone Orders. Even if paging companies

are able to wring compensatory refunds from two levels of payees with much greater

market power -- the IXCs and the historically recalcitrant local exchange carriers

("LEes") -- the paging companies will already have suffered irreparable damage.

Paging is a low-priced service with relatively elastic demand. As the

price of paging service has dropped to the $6-8 dollar per month range, paging has

become the lowest-priced telecommunications service, and demand for pagers has

grown exponentially. Even a small rise in the price of monthly service, however,
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would have a significant adverse impact on the demand for paging services. In short,

if paging companies are forced to shoulder an unnecessarily large burden during an

interim period, they will lose subscribers. A refund in the future would not bring

these subscribers back.

The PSPs (primarily LECs) and the IXCs do not run a similar risk of

losing subscribers on the basis of a cost adjustment. If they were to shoulder the

interim burden of the uncertain cost estimates during the remand period, they would

not be faced with irreparable damage to their subscriber base. Thus the Commission

should require these entities, not paging carriers, to carry the interim risk of

retroactive adjustment.

III. At a Minimum, the Commission Should Consider the Impact of its
Remand Proceedines on the Business Plans of the Different Parties.

Although PageMart adheres to its primary positions stated above

regarding the "caller pays" system and the compensation burden during the remand

proceedings, it recognizes the possibility that these positions may not be adopted by

the Commission. PageMart suggests that, at a minimum, the Commission should

recognize the burden of implementing its interim compensation system during the

remand period, and consider extending the flat rate compensation scheme ($46 per

phone) that it had designated for the first year of the interim period. This system has

the marked advantage of providing the industry with a fixed, clear approach, thereby

facilitating business planning during this period of uncertainty.
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IV. Conclusion.

In order to preserve equity and promote a competitive market for all

telecommunications services, the Commission should take a comprehensive view of

the issues that it is reevaluating in this proceeding, and consider carefully the call-

blocking and retroactivity matters discussed above.

Respectfully submitted,

PAGEMART WIRELESS, INC.

By: eI/d
PhilliJ):ipector
Monica A. Leimone
PAUL, WEISS, RIFKIND,
WHARTON & GARRISON
1615 L Street, N.W.
Washington, D.C. 20036
(202) 223-7300

Its Attorneys

Date: August 26, 1997
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CERTIFICATE OF SERVICE

I, G. Paul Smith, hereby certify that I have on this 26th day of August,
1997, caused to be served a copy of the Comments of PageMart by first-class U. S.
Mail, postage prepaid, upon the following:

Albert H. Kramer
Robert F. Aldrich
Christopher T. McGowan
Dickstein, Shapiro, Morin & Oshinsky
2101 L Street, N.W.
Washington, D.C. 20037

John Edward Ingle, Deputy
Associate General Counsel

Carl D. Lawson, Counsel
William E. Kennard, General Counsel
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Robert J. Wiggers
Robert B. Nicholson
U. S. Department of Justice
Antitrust Division
Main Justice Building
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

Maureen E. Mahoney
Latham & Watkins
1001 Pennsylvania Avenue, N.W.
Suite 1300
Washington, D.C. 20004-2505

Charles C. Hunter, Esq.
Hunter & Mow, P.C.
1620 I Street, N.W.
Suite 701
Washington, D.C. 20006

Michael K. Kellogg, Esq.
Kellogg, Huber, Hansen, Todd & Evans
1301 K Street, N.W.
Suite 1000 West
Washington, D.C. 20005
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Frank Krogh
Donald Joseph Elardo
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Leon Marvin Kestenbaum
Harold Richard Junhnke
Jay Clark Keithley
Sprint Corporation
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036

Genevieve Morelli
Competitive Telecommunications Association
1900 M Street, N.W.
Suite 800
Washington, D.C. 20036

Sandra Frye, Esq.
Office of the People's Counsel

for the District of Columbia
1133 Fifteenth Street, N.W.
Suite 500
Washington, D.C. 20001

Robert M. Brill
757 Third Avenue
Twelfth Floor
New York, New York 10017

National Association of State Utility
Consumer Advocates

c/o Suzi Ray McClellan
Eva King Andries

P.O. Box 12397
Austin, Texas 78711-2397

Walter S. Washington
Consumers Union -- Southwest Regional Office
1804 West 36th Street
Austin, Texas 78701
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Mark Cooper
Consumer Federation of America
1424 Sixteenth Street, N.W.
Washington, D.C. 20036

Terrence J. Buda
Pennsylvania Public Utility Commission
G-28 North Office Building
Commonwealth and North Streets
Harrisburg, Pennsylvania 17120

David W. Carpenter
Joseph D. Kearney
Sidley & Austin
One First National Plaza
Chicago, Illinois 60603

Peter Herbert Jacoby
Mark C. Rosenblum
AT&T Corporation
295 North Maple Avenue
Basking Ridge, New Jersey 07920

Michael Joseph Shortley
Frontier Corporation
Rochester Telephone Company
180 South Clinton Avenue
Rochester, New York 14646

Gail Laurie Polivy
GTE Corporation
1850 M Street, N.W.
Suite 1200
Washington, D.C. 20036-5801

Richard McKenna
GTE Telephone Operations
P.O. Box 152092
Irving, Texas 75015-2092

Martin Anthony Mattes
California Payphone Association
Graham & James
One Maritime Plaza
Suite 300
San Francisco, California 94111

Doc#:DCl :60650.1 1338

3



James S. Blaszak
Levine Blaszak Block & Boothby
1300 Connecticut Avenue, N.W.
Suite 500
Washington, D.C. 20036-1703

David Cosson
L. Marie Guillory
National Telephone Cooperative Association
2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Penny G. Baker
Deputy General Counsel
Missouri Public Service Commission
301 West High Street
Suite 530
Jefferson City, Missouri 65102

Robert M. Gillespie
Virginia State Corporation Commission
P.O. Box 1197
Richmond, Virginia 23218

Brian Eddington
Louisiana Public Service Commission
P.O. Box 91154
Baton Rouge, Louisiana 70821-9154

Peter Arth, Jr.
Lionel Wilson
Patrick S. Berdge
Attorneys for the People of the State

of California and the Public Utility
Commission of the State of California

505 Van Ness Avenue
San Francisco, California 94102

George M. Fleming, General Counsel
Mississippi Public Utilities Staff
Walter Sillers State Office Building
P.O. Box 1174
Jackson, Mississippi 39215-5804
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Peter G. Ballou
Joel Shiffman
Maine Public Utilities Commission
242 State Street
State House Station
Augusta, Maine 04333-0018

Sheldon M. Katz
Vermont Department of Public Service
112 State Street, Drawer 20
Montpelier, Vermont 05620-2601

Ann E. Henkener
Assistant Attorney General
Public Utilities Section
180 East Broad Street
Seventh Floor
Columbus, Ohio 43215

Robert L. Hoggarth
Paging and Narrowband Alliance
Personal Communications

Industry Association
500 Montgomery Street
Suite 700
Alexandria, VA 22314-1561

Dana Prix
Pamela Arluk
Swidler & Berlin
3000 K Street, N.W.
Suite 300
Washington, D.C. 20007

J. Christopher Dance
Vice President, Legal Affairs
EXCEL Telecommunications, Inc.
8750 North Central Expressway
20th Floor
Dallas, Texas 75231

Danny E. Adams
Steven A. Augustino
Kelley Drye & Warren, LLP
1200 Nineteenth Street, N.W.
Suite 500
Washington, D.C. 20036
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Theodore B. Olson
Jill Dennis
Gibson, Dunn & Crutcher
1150 Connecticut Avenue, N.W.
Washington, D.C. 20036

Catherine R. Sloan
Richard L. Fruchterman, III
Richard S. Whitt
Worldcom, Inc.
1120 Connecticut Avenue, N.W.
Suite 400
Washington, D.C. 20036

Newton M. Galloway
Georgia Public Communications Association
113 Concord Street
Zebulon, Georgia 30295

Bruce W. Renard
People's Telephone Company, Inc.
2300 Northwest 89th Place
Miami, Florida 33172

Judith St. Ledger-Roty
Wendy I. Kirchick
Kelley Drye & Warren, LLP
1200 Nineteenth Street, N.W.
Suite 500
Washington, D.C. 20036

Michael W. Ward
John F. Ward, Jr.
Henry T. Kelly
Illinois Public Telecommunications Association
O'Keefe, Ashenden, Lyons & Ward
30 North LaSalle Street
Suite 4100
Chicago, Illinois 60602

Thomas F. O'Neil, III
Chief Litigation Counsel
MCI Telecommunications Corp.
1133 Nineteenth Street, N.W.
Washington, D.C. 20036
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Jonathan Feinberg
Solicitor
New York State Department of

Public Service
Three Empire State Plaza
Albany, New York 12223-3510

Lawrence G. Malone
Solicitor
New York State Department of

Public Service
Three Empire State Plaza
Albany, New York 12223-3510

Reginald James, Esq.
Director of Consumers Union
Consumers Union Southwest

Regional Office
1300 Guadalupe
Suite 100
Alston, Texas 78701

G. Paul Smith
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